
BEFORE THE ZONING HEARING BOARD
THORNBURY TOWNSHIP

DELAWARE GOUNTY, PENNSYLVANIA

OPINION OF THE ZONING HEARING BOARD

Re: Appeal 4-2018 - Appeal of Greg and Sharon Harfley

Appeal of Greg and Sharon Hartley for a variance under Chapter 27, Section 1804-
6 requiring a minimum rear yard setback in order to construct a deck on the rear
of their property located at 5 Alexandra Court, Glen Mills, PA located in the pRD-2
Residential Zoning District of Thornbury Township, Delaware county,
Pennsylvania.

A hearing was held on January 14,2019 at 7:00 pm in the Thornbury Township
Administration Building. J. Robert Haines, Chairman, Scott Cannon and George Morley
were present and participated in this decision.

The following exhibits were admitted into the record.

T-1 Proof of Posting
T-2 Proof of Publications
A-1 Letter from Doctor
A-2 Letterfrom Homeowners'Association

FINDINGS OF FACT

1. Applicants Greg and Sharon Hartley are the owners of a parcel of real

property located at 5 Alexandra Court, Glen Mills, Pennsylva nia 19342 (hereafter the

"Property").

2. The Property is located in the PRD-2 Residential Zoning District of

Thornbury Township, Delaware County, Pennsylvania.

3. Applicant's Property is improved with a single family dwelling.

4. The Property is located in a cul de sac and is irregularly shaped with the

existing dwelling being constructed to the rear of the building envelope.



5. The Applicants propose constructing a new, 456 (four-hundred fifty-six sq.

ft.) square foot deck in the rear of their house,29 (twenty-nine ft.) feet x 16 (sixteen ft.)

feet, which will contain 2 (two) stairways into their backyard. The proposed deck will

encroach 12.31 (twelve and thirty-one hundredths ft.) feet into the required rear yard of

25 (twenty-five ft.) feet required setback area so that it is 12.69 (twelve and sixty-nine

hundredths ft.) feet from the rear boundary line of the Property.

6. The Applicant's house is built within 1 (one ft.) foot of the required rear

yard.

7. The Applicant's property adjoins 50 (fifty ft.) feet of open space for the

community in the rear between the nearest neighbor.

DISCUSSION

This matter comes before the Zoning Hearing Board as the result of the appeal of

Greg and Sharon Hartley requesting a variance in order to construct a deck located in

the rear of the Applicant's property, 5 Alexandra Court, Glen Mills, Pennsylvania. The

Applicant applied for a Zoning Permit and was denied by the Township Zoning Officer.

He has since requested authority to construct the deck, a corner of which would lie

12.69 (twelve and sixty-nine hundredths ft.) feet from the rear property boundary line

and encroach 12.31 (twelve and thirty-one hundredths ft.) feet where 25 (twenty-five ft.)

feet is required.

ln order to be entitled to a variance, a property owner must meet the

requirements of Section 910.2 of the Pennsylvania Municipalities Planning Code (MPC),

53 P.S. S1091 0.2. ln summary, Section 91A.2 contains the following standards for the

grant of a variance: unique physical circumstances peculiar to the subject property
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which create an unnecessary hardship to the property; such physical circumstances

prevent development of the property in strict conformity with the provisions of the zoning

ordinance; the hardship is not self-created; the variance, if authorized, will not

substantially impair neighboring properties or othenrvise detract from the public welfare;

and the variance is the minimum to afford relief.

The reasons for granting a variance must be substantial, serious and compelling.

A party seeking a variance bears the burden of proving that (i) unnecessary hardship

will result if the variance is denied, and (ii) the proposed use will not be contrary to the

public interest. Vallev View Civic Association v. Philadelphia ZBA, 501 Pa. 550,462

A.zd 637 (1983).

We note, however, that the Pennsylvania Supreme Court has held that

applications for dimensional variances should be viewed with more tolerance than

applications for use variances. ln Hertzberq v. Pittsbursh ZBA,721 A.2d 43 (Pa.1998)'

the Supreme Court stated as follows:

"When seeking a dimensional variance within a permitted

use, the ownei is asking only for a reasonable adjustment of

the zoning regulations in order to utilize the property in a

manner consistent with the applicable regulations. Thus, the
grant of a dimensional variance is of lesser moment than the
grant of a use variance...

We now hold that in determining whether unnecessary
hardship has been established, the courts should examine
whether the variance sought is use or dimensional. To
justify the grant of a dimensional variance, courts may

consider multiple factors, including the economic detriment

to the applicant if the variance is denied, the financial
hardship created by any work necessary to bring the building
into strict compliance with the zoning requirements and the

characteristics of the surrounding neighborhood."
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However, even under the more relaxed Hertzberg standards, which allow courts

to consider multiple factors in determining if a dimensional variance is justified, the

Zoning Board nonetheless must find some unnecessary hardship arising from the

unique physical circumstances of conditions of the lot before the Zoning Board may

grant a variance. SCRUB v. Philadelphia ZBA,772 A.2d 1040 (Pa. Cmwlth. 2001).

Upon review of the Applicant's proposed deck, the Zoning Hearing Board finds

that the Property is in a planned community development. The Applicants' property is

placed on a smaller lot to provide for open space to the community. The proposed deck

cannot be located so that it wouldn't encroach into the required setback area. The

irregularly shaped lot and open space provide unique physical factors which prevent

strict conformity with the Zoning Ordinance. The proposed deck will not cause harm to

the health safety and welfare of the community. Therefore, the Board concludes that

the variance may be granted.

ORDER

AND NOW, this 7th day of February, 2A19, Thornbury Township Zoning Hearing

Board finds that the request for a variance is Granted.

This Order is subject to the condition that the Applicants construct the deck in

substantial conformity with the evidence provided, the Applicants obtain all necessary

building and Township approvals and permits before construction begins, and the

Applicants obtain approval from the Homeowners'Association prior to construction.
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BY THE BOARD:
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